
Plaintiffs

Counsel for Serta Simmons Bedding, LLC 

FILED: NEW YORK COUNTY CLERK 06/16/2020 05:23 AM INDEX NO. 652243/2020

NYSCEF DOC. NO. 22 RECEIVED NYSCEF: 06/16/2020

1 of 28



FILED: NEW YORK COUNTY CLERK 06/16/2020 05:23 AM INDEX NO. 652243/2020

NYSCEF DOC. NO. 22 RECEIVED NYSCEF: 06/16/2020

2 of 28



AIU Ins. Co. v. Robert Plan Corp.

AmBase Corp. v. Spruce Capital Partners LLC

Angelo, Gordon & Co. v. Allied Riser Commc’ns Corp.

Bank of America v. PSW NYC LLC

BDCM Opportunity Fund II, LP v. Yucaipa Am. All. Fund

BDCM Opportunity Fund II, LP v. Yucaipa American All. Fund

Boesky v. CX Partners LP

Chiagkouris v. 201 W. 16 Owners Corp.

Cipriani Fifth Ave., LLC v. RCPI Landmark Properties, LLC

Credit Index LLC v. Riskwise LLC

Currier v. First Transcapital Corp.

Doe v. Axelrod

Eaton Vance Mgmt. v. Wilmington Sav. Fund Soc’y  FSB

Family Friendly Media, Inc. v. Recorder Television Network

FILED: NEW YORK COUNTY CLERK 06/16/2020 05:23 AM INDEX NO. 652243/2020

NYSCEF DOC. NO. 22 RECEIVED NYSCEF: 06/16/2020

3 of 28



Fesseha v. TD Waterhouse Inv’r Servs., Inc.

Golden v. Steam Heat

H.D. Smith Wholesale Drug Co. v. Mittelmark

IME Watchdog, Inc. v. Baker, McEvoy, Morrissey & Moskovits, P.C.

Kazdin v. Putter

Laig v. Medanito S.A

Maxon Intern. Inc. v. Int’l Harvester Co.

Octagon Credit Investors, LLC v. NYDJ Apparel LLC

Oracle Real Estate Holdings I LLC v. Adrian Holdings Co. I, LLC

Pac. Elec. Wire & Cable Co. v. Set Top Int’l Inc.

Pegasus Strategic Partners, LLC v. Stroden

” Platinum Equity Advisors, LLC v. SDI, Inc

Silvester v. Time Warner, Inc.

Telcom-SNI Inv’rs, L.L.C. v. Sorrento Networks, Inc.

Trilogy Portfolio Co. v. Brookfield Real Estate Fin. Partners LLC

UBS Securities LLC v. Highland Capital Mgmt., L.P.

FILED: NEW YORK COUNTY CLERK 06/16/2020 05:23 AM INDEX NO. 652243/2020

NYSCEF DOC. NO. 22 RECEIVED NYSCEF: 06/16/2020

4 of 28



United for Peace & Justice v. Bloomberg
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Wisdom Imp. Sales Co. v. Labatt Brewing Co.

i.e.
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On June 3, 2020, the Board delegated full decision-making authority to the Committee to

approve, negotiate and implement a transaction to restructure SSB's indebtedness or incur

financing. Canipe Aff. ¶ 13. On June 5, 2020, the Committee selected the Defendant Lenders as

the preferred bidder because they offered superior terms and involved considerably less litigation

risk than
Plaintiffs'

convoluted structure. Shah Aff. ¶ 11.

On June 8, 2020, the Defendant Lenders-comprising 50.1% of holders of the First Lien

Term Loans-and SSB entered into the Transaction Support Agreement ("TSA"). Id. ¶ 27. The

TSA is currently set to expire on -meaning that SSB has until to

close the Proposed Transaction or risk returnmg to square one, while still facing the ever-present

uncertamty of COVID-19 and retail headwinds. Id.

On June 8, 2020, SSB issued a press release announcing the Proposed Transaction to the

market. Id. ¶ 28. Plaintiffs, bitter from their loss, filed suit in this Court to temporarily restrain

and preliminarily enjoin the Proposed Transaction.

C. Plaintiffs' Proposal Included Draconian Terms Aimed at Putting Plaintiffs

First-in-Line Upon SSB's Default

Plaintiffs-comprised of entities managed by Apollo, Angelo Gordon ("AG") and Gamut

Capital SSB, LLC ("Gamut")-claim to
"hold"

approximately

First Lien Term Loans. See Motion at 1; Shah Aff. $12. AG, which owns

in the aggregate amount of secured debt issued by SSB, and Gamut, which owns

approximately , purchased their holdings on the secondary market, with significant

purchases over the past three months at substantial discounts. Shah Aff. W 12-13.

Apollo, on the other hand, does not currently hold any SSB debt. Rather, Apollo attempted

to purchase approximately of SSB's First Lien Term Loans starting in March 2020,

again at substantial discounts, but that transaction has not yet closed because Apollo is identified

6
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Id. stripping approximately 

$465-$590 million in first lien collateral from the existing, non-participating lenders

Id.

Id.

Id.

Id.

Id.

Id.
Id.
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Company is expressly allowed to incur $200 million in incremental equivalent debt without

offermg it to all lenders. See Ex. 1, Section 6.01(z)

Moreover, the Credit

Agreement expressly permits the debt-to-debt exchange on a non-pro rata basis as part

of an open market transaction. See Ex 1, Section 9.05(g)

The Defendant Lenders and the Company will also enter into certain permitted

amendments to the Credit Agreement to allow the PTL Loans to have senior payment priority.

Shah Aff. ¶ 26. Since the amendments do not affect the so-called "sacred
rights"

under the Credit

Agreement, the
Plaintiffs'

consent is not required. Rather, the Credit Agreement requires only

Section

9.02(b) provides, in relevant part

See, Ex 1, Section 1.01

As Apollo well knows, havmg made a similar proposal, this is the way restructuring

transactions are commonly done.

10
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H.D. Smith Wholesale Drug Co. v. Mittelmark

IME Watchdog, Inc. v. Baker, McEvoy, 

Morrissey & Moskovits, P.C. Doe v. Axelrod
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money

See Chiagkouris v. 201 W. 16 Owners Corp.

see  Octagon Credit Investors, LLC v. NYDJ Apparel LLC

Golden v. Steam Heat

Accord Cipriani Fifth 

Ave., LLC v. RCPI Landmark Properties, LLC
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AIU Ins. Co. v. Robert Plan Corp.

see also, e.g., UBS 

Securities LLC v. Highland Capital Mgmt., L.P.

See

Eaton Vance Mgmt. v. 

Wilmington Sav. Fund Soc’y  FSB

See

Telcom-SNI

Inv’rs, L.L.C. v. Sorrento Networks, Inc.
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Oracle Real Estate Holdings I LLC v. 

Adrian Holdings Co. I, LLC

Id. Bank of America v. PSW 

NYC LLC

Id.

Plaintiffs

eviscerate

Wisdom Imp. Sales Co. v. Labatt Brewing Co.

e.g management role in corporate 

management Id.
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Id.

Boesky v. CX Partners LP

Id. Boesky

Id. Trilogy Portfolio Co. v. Brookfield Real Estate 

Fin. Partners LLC inverted

Id.

Trilogy 
Id. 

Angelo, Gordon & Co. v. Allied Riser Commc’ns Corp.
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See Credit Index 

LLC v. Riskwise LLC United for Peace & Justice v. 

Bloomberg

worse

increased

increased

FILED: NEW YORK COUNTY CLERK 06/16/2020 05:23 AM INDEX NO. 652243/2020

NYSCEF DOC. NO. 22 RECEIVED NYSCEF: 06/16/2020

21 of 28



Id.

Id. ¶

See

URI Aaron 

Blackman Laig v. Medanito S.A

” Platinum Equity Advisors, LLC v. SDI, Inc
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ahead

supra

See supra 

See supra 

See
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Id. §2.18(b)

The intercreditor agreement entered into in

connection with the Proposed Transaction will set forth the new payment priority rights. Since the

PTL Loans and the First Lien Term Loans are not in the same class of debt, are established under

separate credit agreements permitted by the Credit Agreement, and subject to a separate

intercreditor agreement that will establish payment priority, the Proposed Transaction does not

violate the waterfall provision.

Moreover, the Proposed Transaction does not contemplate any amendment to the waterfall

provision, which will remain the same. In fact, the amendment provision of section 9.02(b), which

Plaintiffs say does not permit amendments to the waterfall provision without its consent, expressly

carves out transactions under section 9.05(g), like the exchange included in the Proposed

Transaction, and thus expressly does not require the consent of all the lenders. Specifically,

Section 9.02(b) provides

Id. § 9.02(b)(A)(6).

Finally,
Plaintiffs'

reliance on BDCM Opportunity Fund II, LP v. Yucaipa American All.

Fund, 112 A.D.3d 509 (1st Dep't 2013), is misplaced because the proposed amendment was found

to be expressly prohibited by the contract at issue. In that case, the borrower entered into a first

lien credit agreement under which one or more lenders holdmg more than 50% of the total first

lien debt (i.e., "Requisite Lenders") had the authority to make certain key decisions affecting the

19
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See BDCM Opportunity Fund II, LP v. Yucaipa Am. All. Fund

if the effect thereof

Id

Id

BDCM

BDCM

Fesseha v. TD Waterhouse Inv’r Servs., Inc.

Maxon Intern. Inc. v. Int’l Harvester Co.

Silvester v. Time Warner, Inc.

supra

Octagon Credit Investors, LLC v. NYDJ Apparel LLC
Octgaon
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supra

See Kazdin v. Putter

See

See Bank of Am., N.A.
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/s/ David J. Lender 

      Counsel for Serta Simmons Bedding, LLC
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    /s/ David J. Lender
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